IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NOVACARE, | NC. , : ClVIL ACTION
Pl ai ntiff, :
NO. 97-5903
V.

SOUTHERN HEALTH MANAGEMENT
I NC., n/k/a ASPEN H LLS OF
HALLS FERRY, and GREENTREE
NURSI NG CENTER, | NC

Def endant s.

MEMORANDUM

BUCKWALTER, J. August 11, 1998

Before the court are Plaintiff’s notion for summary
j udgnent and Def endants’ response, which is also construed as a
nmotion pursuant to Rule 12(b)(6) for dism ssal of counts three,

five, seven and eight of Plaintiff’s conplaint (“Conplaint”).?

For the reasons that follow, Plaintiff’s notion will be granted,
in part and denied, in part and Defendants’ notion wll be
gr ant ed.

BACKGROUND

On August 15 1993, Plaintiff, NovaCare Inc.,
(“NovaCare”) a provider of speech, occupational and physical

t herapy services entered a therapy services agreenent with

1. Though it lacks an appropriate caption, the derk has docketed

Def endants’ response as a brief in opposition to summary judgnment and a notion
to dism ss counts three, five, seven and eight of Plaintiff’s conplaint. (Dkt.
# 23)



Def endant, Aspen Hills of Halls Ferry (“Aspen” and the " Aspen
Agreenent”), a nursing home. On Novenber 4, 1994 NovaCare and
Def endant, Greentree Nursing Center Inc., signed a simlar
t herapy services agreenent (“Greentree” and the “Geentree
Agreenment”). On April 30, 1997 NovaCare term nated both
agreenents for Aspen’s and Greentree’'s failure to nmake tinely
paynments and thereafter instituted this action.? NovaCare clains
it is owed $269, 271. 74 under the Aspen Agreenent for services
rendered from Septenber 1995 through April 30, 1997 and
$312, 336. 67 under the Greentree Agreenment for services rendered
fromJanuary 1996 through April 30, 1997.

As to Aspen and G eentree respectively, counts one and
five are for breach of contract; counts two and six are “clains
due on book accounts”; counts three and seven are for unjust

enrichnment; and counts four and eight are for conversion.

1. DI SCUSSI ON
A. Legal Standards
NovaCare noves for judgnent in its favor as to al
counts pursuant to Federal Rule of G vil Procedure 56 (c) which

provides for the entry of summary judgnent when:

2. NovaCare initially named Sout hern Health Managenent Inc. (“Southern”) as
the sol e def endant, under the belief that Southern did business as G eentree
and Aspen. Southern provides only managenment, consulting and adm nistrative
functions for Greentree and Aspen; Aspen and Greentree operate as separate
entities. Therefore, by stipulation Southern was disn ssed.
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t he pl eadi ngs, depositions, answers to interrogatories,

and adm ssions on file, together with the affidavits,

if any, show that there is no genuine issue as to any

material fact and that the noving party is entitled to

judgnent as a matter of |aw.
Fed. R Cv. P. 56(c).

Def endants, Aspen and G eentree, seek dism ssal of
NovaCare’s unjust enrichnent clains (counts 3 & 7) and conversi on
clains (counts 5 & 8) pursuant to Federal Rule of Civil Procedure
12(b)(6) for “failure to state a clai mupon which relief can be
granted.”

B. Counts 3 & 7: Unjust Enrichnent

Def endant s seek dism ssal of counts three and seven for
failure to state aclaim | wll grant this request.
Pennsyl vania law is clear, when, as here, the parties’

relationship is based on an express witten contract no unj ust

enri chnment recovery is permtted. See Schott v. Westinghouse

Elec. Corp., 259 A 2d 443, 448 (Pa. 1969); Third National Bank &

Trust Co. v. Lehigh Valley Coal Co., 44 A 2d 571 (Pa.

1945) (finding the doctrine of unjust enrichnent inapplicable when
rel ati onship between parties founded on witten agreenent); GCee
v. Eberle, 420 A 2d 1050 (Pa. Super. 1980)(holding that witten
or express contract between parties precludes a claimof unjust

enrichment); Schlechter v. Foltz, 115 A 2d 910 (Pa. Super. 1955).

Though, NovaCare could have chosen to plead its equitable clains

of unjust enrichnent as alternatives to its breach of contract



clainms, Schott, 259 A 2d at 448, 449 (considering alternative
cl ai mof unjust enrichnment only after finding no express binding
contract between parties), in its nost recent anendnent it chose
not to. At this point | amunwilling to allow further anmendnent
as it is overwhelmng clear that binding witten agreenents
between the parties exist, therefore anmendnent would be futile.
Accordingly, counts three and seven are di sm ssed.
C. Counts 5 & 8: Conversion

Def endants argue that NovaCare cannot maintain clains
of conversion when the relief it seeks is identical to that
sought under its breach of contract clains.® Pennsylvania's
hi ghest court has not directly addressed this issue, therefore |
must forecast the position the Suprene Court of Pennsyl vani a

woul d take. dark v. Mbdern Goup Ltd., 9 F.3d 321, 326 (3d Gr.

1993) .
Conversion is the deprivation of another’s right of
property in, or use or possession of, a chattel, wthout the

owner’ s consent and wi thout |awful justification. Stevenson v.

Econony Bank of Anbridge, 197 A 2d 721, 726 (Pa. 1964). Courts

do not require the actor to have specific intent, rather any

3. For its breach of contract and conversion clains, NovaCare seeks the
anount due under the agreenents together with interest, attorney’'s fees and
costs of suit. Though NovaCare does not seek punitives, the availability of
punitives for tort clains generally notivates plaintiffs to advance tort

cl ai ns based on breach of contract. See e.q., lron Muntain Security Storage
Corporation v. Anerican Specialty Foods, Inc., 457 F. Supp. 1158, 1165

(E.D. Pa. 1978).




intent to assert domain or control over the chattel that is

inconsistent wwth the owner’s right is sufficient. Schonberger

v. Oswell, 530 A 2d 112, 114 (Pa. Super. 1987) (citations
omtted). Mney can be the subject of conversion, Pear

Assurance Co. v. National Ins. Agency, 30 A 2d 333, 337 (Pa.

Super. 1943), but it nust belong to the plaintiff before it can

be convert ed. Lee Tire and Rubber Co. v. Bonholtzer, 81 Pa.

D. & 218, 221 (1951). Thus an action for conversion will not
lie where the all eged converter borrowed noney even though he had
an intent not to pay back the loan. 1d. Nor is there conversion
when noney is collected to satisfy a debt. 1d. But, if a
plaintiff entrusts noney or goods with the intent that the
def endant sell or transfer the goods and give the proceeds to the
plaintiff, and defendant keeps the proceeds or applies it to his
own use, there has been a conversion. |d.

NovaCare clainms that despite its demands for paynent
Def endants, Aspen and G eentree continue “to unlawfully exercise
domai n and control over the suns due and owi ng to NovaCare for
Therapy Services rendered” and thereby have “wantonly and
unlawful Iy converted the property of NovaCare.” (Conplaint 1 43,
44, 58 & 59). At issue is whether noney owed to NovaCare under a
val i d agreenment can be the subject of conversion. Citing

Schonberger v. Oswell, 530 A 2d 112 (Pa. Super. 1987), the only

anal ogous Pennsyl vani a case, NovaCare clains that Pennsyl vania



does recogni zes a cause of action for conversion where noney is
due under a valid and enforceabl e contract.

Schonberger entered into a consignnent agreenent with
Oswel | Enterprises to sell wonen’s clothes. GOswell took
possession of the clothes, agreed to sell them keeping a
percentage of the sale price and turning the remai nder over to
Schonberger. Wen OGswell failed to pay noney due under the
agreenent or return the clothes Schonberger filed an action for
conversion. Reversing the trial court, the Superior Court held
that the proceeds fromthe sale of goods could be the basis for a
conversion action.

Schonberger is distinguished fromthe instant case by

the fact that the contract at issue in that case was a

consi gnment agreenent. The nature of a consignnment agreenent is
that title to the goods under consignnment remains with the

consi gnor, and does not pass until the tine of sale, at which
time title passes directly to the purchaser. See e.qg., Blacks
Law Dictionary at 278 (5th ed. 1979) (defining “consign” as: “To
deposit with another to be sold . . ., whereby title does not
pass until there is action of the consignee indicating sale”);

Peopl es Mortgage Conpany Inc. v. Federal National Mrtgage

Associ ation, 856 F.Supp 910, 930 n.10 (E D.Pa. 1994)(citations

omtted). Thus, Schonberger had an underlying property interest

in the goods under consignnent, distinct fromthe contractual



agreenent. \When Oswell sold Schonberger’s goods, and refused to
remt proceeds of the sales, he directly converted Schonberger’s
titled property interest in the goods to his own use. 1In
contrast, NovaCare's only interest in paynent for its therapy
services is that specifically granted by the Aspen and G eentree
Agreenents. See id.

Furthernore, as the parties acknow edge, at |east one
district court within this district, interpreting Pennsyl vani a
|l aw, has held that a plaintiff cannot pursue an action in
conversi on when, as here, the plaintiff’s rights would be
properly protected by a contract action seeking enforcenent or
damages for breach. See id. |In Peoples, Peoples Mrtgage
Conpany, Inc. brought suit against Fannie Mae regardi ng service
i ncone due under a l|letter agreenent between the parties.
Peoples clained that by failing to pay noney due, Fannie Mae had
converted its property. The court disallowed the claimfinding
t hat Peoples’ rights were adequately protected by the agreenent
between the parties -- “[t]hus when Peopl es executed the Letter
Agreenent, it gave up all rights to the servicing i ncone, except
i nsofar as such rights may be specifically provided by that
agreenent.” |d at 929.

I n disallow ng Peoples” conversion claim the court was

careful to heed Pennsylvania s caution to maintain a clear line



between tort and contract clains.* See id. (citing Standard

Pi peline Coat v. Solonon & Teslovich, 496 A 2d 840 (Pa. Super.

1985) and d azer v. Chandler 200 A 2d 416 (Pa. 1964)). In

d azer, Pennsylvania s Suprene Court refused to allow 3 azer to
pursue a claimof tortious interference of contract, in the
absence of third party interference, noting:
To permt a promsee to sue his promsor in tort for
breaches of contract inter se would erode the usual
rules of contractual recovery and inject confusion into
our well settled forns of actions. Mst courts have
been cautious about permtting tort recovery for
contractual breaches and we are in full accord wth
this policy.
Id. at 417 (citations omtted).
Al'so declining to find a cause of action arising in
tort based on defendant’s alleged breach of contract, the

Superior Court in Standard Pipeline noted “[w]e find no

Pennsyl vania authority that permts recovery in a tort action

4. Defendants also cite to Montgonmery v. Federal |nsurance Co., 836 F. Supp
292 (E.D.Pa. 1993). In Mntgonery, the insured, Mntgonery brought, inter
alia, a conversion action against his insurer, Federal, for “wongfully taking
for itself noney of the plaintiff in the formof premuns” and for Federal’s
refusal to pay proceeds on Montgonery’s theft claim The court found that
nmoney Montgomery paid as prem uns was the property of Federal and was not
subject to a conversion action. Mre inportantly, the court noted that
Federal’s refusal to pay out on Montgonery’s clainms was a nere failure to pay
a debt allegedly owed to Montgonmery and “was not intended by the courts to
constitute conversion.” Mntgonmery, 836 F. Supp. at 301. To support its
finding that “courts have firmy accepted the doctrine that an action for
conversion will not lie where danages asserted are essentially danages for
breach of contract”, however, the court in Mntgonery relied exclusively on
case law fromother jurisdictions, and therefore provi des margi nal gui dance
for predicting how Pennsylvania’ s Suprene Court would rule.
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where the only alleged tortious act was a breach of
contract” and “that existing . . . contract principles afford

adequate renedies.” Standard Pipeline, 496 A 2d at 843.

Presently NovaCare all eges that Aspen and Greentree
failed to make tinely paynents in breach of their respective
agreenents and seeks noney due under the agreenents. Under the
ternms of the agreenents it is obvious that both Aspen and
Greentree are liable for unpaid services rendered by NovaCare.
Thus, the basis of NovaCare's clains is the agreenents
t hensel ves, which neither party dispute the validity of. @G ven,
Pennsyl vania’s courts reluctance to allow tort actions to proceed
when adequate renedies are available in contract | conclude that
the Supreme Court of Pennsylvania would not permt NovaCare to
sue in tort for conversion when its rights are adequately
protected and defined by valid and enforceable witten
agreenents. NovaCare’'s appropriate avenue for relief is through
its breach of contract clains. “To hold otherwi se would be to
bl ur one reasonably bright |ine between contract and tort, and
hence introduce needl ess confusion into the judicial process, a
step that Pennsylvania's state and federal courts alike have

refused to take.” Stout v. Peugeot Mtors of Anerica, 662

F. Supp. 1016, 1018 (E.D.Pa. 1986)(citing Standard Pi peline and

d azer). Accordingly, NovaCare’'s conversion clains, counts five

and eight are dism ssed.



D. Counts 1 & 4: Breach of Contract

NovaCare seeks summary judgnent on all of its clains,
| address only NovaCare’'s request as it pertains to counts one
and four for breach of contract. |In their response to NovaCare’s
nmoti on, Defendants attach accounts payable trial bal ances for
Aspen and Geentree indicating $216,586.26 owed to NovaCare by
Aspen, pursuant to the Aspen Agreenent and $267,875.30 owed to
NovaCare by Greentree pursuant to the Greentree Agreenent. They
fault NovaCare’s claimfor “the obvious di screpancy between what
Plaintiff alleges is owed in the invoices attached to the Anended
Conpl aint and that which is stated in the Accounts Payabl e
record.” They do not however, contest liability -- that their
failure to nake tinely paynent under the agreenents constituted
breach and by admtting that noney is owed they have conceded as
much. Thus, | will grant summary judgnment on counts one and four
in favor of NovaCare on the issue of liability only. Because,
however, it is clear that NovaCare s and Defendants’ version of
t he anbunts ow ng under the agreenents are not the sane there
exists a material issue of fact regardi ng damages, which
precludes the entry of summary judgnent on that issue.

An appropriate Order foll ows.

10



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NOVACARE, | NC., : ClVIL ACTI ON

Plaintiff, :

NO. 97-5903

V.
SOUTHERN HEALTH MANAGENMENT
I NC., n/k/a ASPEN HI LLS OF
HALLS FERRY, and GREENTREE
NURSI NG CENTER, | NC.

Def endant s.

ORDER

AND NOW this 11th day of August 1998, upon
consideration of Plaintiff’s notion for summary judgnent (Dkt.
No. 20); Defendants’ response and notion for dismssal of counts
3,5,7 & 8 of the Conplaint (Dkt. No. 22) and Plaintiff's reply
(Dkt. No. 23) it is hereby ordered that Plaintiff’'s notion is
GRANTED, in part, and DENIED, in part. Accordingly, as to the
issue of liability only, judgnent is entered in favor of
Plaintiff, NovaCare Inc. as to count one and agai nst Defendant,
Aspen Hills of Halls Ferry. Additionally, as to the issue of
l[iability only, judgnment is entered in favor of Plaintiff,
NovaCare, Inc. as to count four and agai nst Defendant, G eentree
Nursing Center, Inc. It is further ordered that Defendants’

notion is GRANTED. Accordingly, counts 3, 5, 7 & 8 are

DI SM SSED, wi th prejudice.

BY THE COURT:

RONALD L. BUCKWALTER, J.



